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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India :

(1) Hawmwmﬁm1994aﬁmaﬂaﬁﬁmww$a&ﬁu@wwaﬁw—w$uww
a%amﬁagﬂfmvreﬁﬁmﬁﬁwﬁm IR WROR, A @3rerd, o @, =tefl 4, Shta i waw, e ar, 78 Reeht

: 110001 BT & WY @IRY |

@ (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the followmg case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of

appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadrupllcate in form EA-3 as
prescribed under Rule 6 of.Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate pubhc sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one apphcatlon to the Central Govt. As the case may be, is
filled to avoid scriptoria work if ex0|smg Rs. 1 lacs fee of Rs. 100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the .
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Pénalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) - amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
-(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.
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penalty alone is in dispute.” %
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:: ORDER-IN- APPEAL ::

This appeal has been filed by M/s. Saraf Dyechem Industries, Plot
No. C-1/B/382, GIDC, Vatva, Ahmedabad 382445 (hereinafter referred to
“as the appellant”) against the Order-in-Original number MP/2545-
2546/Ac/2017-Reb dated 20. 09.2017 (hereinafter referred to as “the
impugned order”) passed by the Assistant Commissioner, Central Tax,

Division III, Ahmedabad South, (hereinafter referred to as “the

adjudicating authority”).

2. The facts of the case, in brief that the appellant is mercha‘nt
exporter filed refund claims under Rule 18 of Central Excise Rules, 2002
read with Notification No. 19/2004-CE(NT) dated 06.09.2004 seeking
rebate of duty paid on excisable goods ARE-1 wise. The documents were
scrutinized and on the basis of some discrepancy Show-Cause have been
issued to the appellant. Adjudicating authority rejects the refund claims on

the following ground.

2.1 (i) In respect to ARE-1 No. 23/2016-17 dated 13.02.2017, the
claimant is merchant exporter and the manufacture is M/s Shivanand
Polymers, Vatva The Goods mentioned in concerned Shipping Bill is
not matched with the goods mentioned in said ARE-1. The goods
mentioned in the Shipping Bill and Customs invoice is as “Reactive
Red ME4BL, whereas in the ARE-1 and Central Excise invoice the

goods mentioned as “Reactive Red HE3B".

(ii) The vessels name in the Bills of Lading is different from Customs
endorsement on ARE-1 No. 25/2016-17 dated 01.03.2017. The
vessel name mentioned in the said ARE-lendorsed by the Customs is
“Hyundai Longbeech” whereas the vessel mentioned in the Bill of

Lading is “Hamburg Bay”.

(iii) The shipping bill first mentioned in ARE-1 No. 25/01.03.2017 is
4430864 dated 28.02.2017 which has been struck down by another
no. 4430932, but there is not initial of the sad customs officer for

mentioning another shipping bill no.

(|V) ARE-1 No. 82/16-17 dated 01.03.2017 and 184/16- 17 dated
01.03.2017 are mentioned in Shipping bill instead of ARE -Na:,
25/2016-17 dated 01.03.2017 3
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(v) Self sealing permission has been gra“"hted by Pipavav Customs to
the appellant, the same is for their own two factory premises namely
Unit-I and Unit-II at two different location in GIDC, Phase-II Vatva.
In the instant case, the manufacturer is M/s Shivanand Polymers and
the appellant is a merchant exporter and therefore, they are not
covered by the said self-sealing permission. Further, Container
sealed in the factory premises of manufacturer aé no container
number and seal no. mentioned in the C. Ex invoice/ARE-1, nor
necessary certificating regardiﬁg self stuffing and sealing container
has been given as per thiﬁcation no. 19/2004-CE(NT) dated
06.09.2004 read with Circular No. 736/52/2003-CX dated
11.08.2003.

3. Being aggrieved, the appellant have filed the present appeal and

requested to set-aside the impugned order and allow the refund claim. ;

4, Personal hearing in the case was granted on 31.01.2018. Mr.
- Abhishek Chopra, CA appeared before me and reiterated the grounds of
appeal and further an additional submission dated 19.02.2018 has been

received.

7. I have carefully gone through the facts of the case on records,
impugned OIOs, grounds of appeal in the Appeal Memorandum and oral as
well as written submissions made by the appellants. I discussed .the issue

one by one.

(i) First issue, mismatch the name of the goods from ARE-1 to
Shipping Bil: In this regard, ’ché;E appellant vide their Ground of
appeal and additional submission dated 19.02.2018 stated that
description of goods mentioned in the Shipping Bill and custom
invoice both the description are of the same goods i.e. Red Dyes
(ME4BL and HE3B). Further stated that the trade name in Thailand is
Reactive Read HE3B 140%. Appellant has submitted a p‘hoto copy of
the invoice with Round Seal of Custom on. which name of the goods
mentioned as Reactive Red HE3B” and as per ARE-1 and Central
Excise invoice no. 16-17/311A dated 13.02.2017 descrlptlon is

=y
mentioned at Sr. No. 2 as “ Reactive Red ME4BL/RED/3BX QCLQO'\

A~

RED 195A) REACTVE RED HE3B 140% and quantity o%;thé g(?OdS

~(

7000 kg. Further stated that in shipping bill since there,; \IJSL|§S§ space* ‘
to write item description, therefore they have mentlor:\e A &
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while they have mentioned other detail as per invoice.

(i) Second issue : The vessels name in the Bills of Lading is
different from Customs endorsement on ARE-1 No. 25/2016-17
dated 01.03.2017: I agree with the adjudicating authority that
there is mismatch of vessel name Shipping Bill, ARE-1 and Bill of
Lading. But Vessel No. given in the Shipping Bill may differ from
Bill of Lading. Vessel no. is given at the time of the filling of the
Shipping Bill. The process of filling of Shipping Bill is far before
the goods reach to the port of export. Vessel for shipment may
change at the port based on availability of vessels. So, there is

possibility of mismatch of vessel no. in the submitted documents

by the appellant.

(ii) Third issue: Initial not done by the customs officer on ARE-1
No. 25/01.03.2017 is 4430864 dated 28.02.2017 which has been
struck down by another no. 4430932. On going through the said
ARE-1, I found the initial has been done by the Customs Officer.

(iv) Fourth issue: ARE-1 No. 82/16-17 dated 01.03.2017 and
184/16-17 dated 01.03.2017 is mentioned in Shipping bill instead
of ARE No. 25/2016-17 dated 01.03.2017: In this connection the
appellant has submitted the amendment copy of the letter dated
11.09.2017 under Section 149 of Customs Act, 1962. Vide this
letter the said mistake of the ARE-1 No. has been rectified.

(v) Fifth issue: Self sealing permission and violation of Notification O
no. i9/2004—CE(NT) dated 06.09.2004 read with Circular No.
736/52/2003-CX dated 11.08.2003: Regarding “Self sealing”,
permission has been granted by Pipavav Customs to the appellant.
In the said permission, the place of stuffing is Unit-I and Unit-1I of
the appellant at GIDC, Phase-II Vatva. In the instant case, the
manufacturer is M/s Shivanand Polymers and the appellant is a
merchant exporter. However the appellant is also a regular
manufacturer and exporting the goods. Further, Container sealed
in the factory premises of manufacturer as no container number
and seal no. mentioned in the C. Ex invoice/ARE-1. These are

lapses on the part of the appellant.
/,J\;,: -
8. But we cannot ignore other related things which indicate that th

goods have been exported and foreign exchange for the same h“a‘sdbee'
“ ﬁ\
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received. The commercial invoices No. & date, container no. and Shipping
Bills no. reflected in Bills of Lading. Tax I>r'1voice number reflected in
concern ARE-1, Commercial invoice no, ARE-1 no. reflected in Shipping Bill.
The description and quantity of the goods shown in the Tax invoice,
Commercial invoice, ARE-1 also matched with description and quantity of
the goods shown in the concerned Shipping Bill. The commercial invoices
No. & date, container no. and Shipping Bills no. reflected in Bills of Lading.

The same Shipping Bill Number reflects in the BRC.

9. Appellant has submitted a photo copy of the invoice no. 16-17/311A
dated 13.02.2017 with Custom Seal endorsed on it the same invoice
reflects in the Shipping Bill. Name of the goods mentloned in the said
invoice at Sr. No. 1 as “Reactive Red ME4BL/RED 3BX (CI NO. RED 195A)
REACTVE RED JTZ CRUDE and quantity of the goods is 5000 kg.
Description of the goods written on the commercial invoice no. 16-17/311A
dated 13.02.2017 Reactive Red ME4BL/RED 3BX (C I No. RED 195A)
Reactive read JTZ and description written on Shipping Bill No. 4100565
dated 14.02.2017 is “Reactive Red ME4BL/RED 3BX (C I No. RED 195A)".
Lot No. 1701147 written on ARE-I No. 23 dated 13.02.2017 also matched
with the same invoice no. 16-17/311A dated 13.02.2017. Name of the
goods written at Sr. No. 5 of the attached sheet of Bill of Lading No. PGSM-
NSP-CHS-31177 is “Reactive Read JTZ Crude. Invoice No. 16-17/311A
dated 13.02.2017 also mentioned on said Bill of Lading. On going through
the Cenvat Account Register submitted by the eppellant, it is observed that
duty has been paid through Cenvat Entry No. 596 dated 13.02.2017, and

the same entry no. has been endorsed on said ARE-I.

10. The adjudicating authority, nowhere in the impugned order, has denied
the fact that the goods have been exported. His entire argument is based
on the procedural lapse committed on the part of the appellant and
mismatch of vessels name only. I am of the view that once export
procedure has been completed, consecutive benefits arising out of the said

export should not be denied to the appellant.

12. I agree with the view of the appellant given in the grounds of appeal
that “That Joint Secretary, Government of India, Department of Revenue,
in the case Cotfab Export, 2006(2005) ELT1027 (GOI) in para ‘6has said

that the procedural infraction of notification/circulars to be condo“:rje;d/???ﬁ’!%\\\

Ay

export has taken place-settled law is that substantive beneﬁt n? d/efﬁxabl
Lo
for procedural lapses. In Case of Union of India Vs. Suksha Inter\‘atlon'ejg
WO\ S

;

Nutan Gems and other -1989 (39) ELT 503, the Hon'ble Supreme Gourto
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India has held that an interpretation unduly restricting the scope of
beneficial provisions is to be avoided so that it may not take away with one

hand what the policy given the other.”

8 The basic concept of the granting the refund of duty is that, the
same goods should be exported on which the duty has been paid. The
goods were exported and also the payment for the same has been received

in convertible foreign exchange and BRC for the same has been received.

10. In view of the above, I remand the case back to verify the facts in
fresh in the l.ight of documents produced by the appellant as discussed
above and also directed to scrutinize the refund claim and ensure that the
right of the claimant is not denied unless revenue is adversely affected.
The appellant is also hereby directed to present all sort of assistance to the
adjudicating authority by providing all required documents during the
proceeding for which the case is remanded back
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15. The appeals filed by the appellant stand disposed off in above terms.
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ATTESTED

SUPERINTENDENT (APPEAL),
CENTRAL TAX, AHMEDABAD.

To,

M/s. Saraf Dyechem Industries,
Plot No. C-1/B/382, GIDC,
Vatva, Ahmedabad-382445

Copy to:-
The Chief Commissioner, Central Tax Zone, Ahmedabad.

The Commissioner, Central Tax, South.
The Dy. / Asstt. Commissioner, Central Tax, Division-I1I, Ahmedabad-
South. AR
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The Addl./Joint Commissioner, (Systems), Central Tax, S/Q.\uftcf“? ~ a2
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